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Divarbakir Barosu Bakanlar Komitesi ictiiziigii, Kural 9.2°ve giore 22 Arahk 2020 tarihli
Selahattin Demirtas/Tiirkive (No.2) (Basvuru no. 14305/17) Biiyiik Daire kararimin
uygulanmasina iliskin ek gozlemidir.

Ozet

Avrupa Insan Haklari Mahkemesi tarafindan 22 Aralik 2020 tarihli Selahattin Demirtas/Turkiye (No.2)
kararinda Avrupa insan Haklar Sézlesmesi madde 10 (dugiince ve ifade ozgirliigil). madde 5/1 ve
madde 5/3 (6zgiirliik ve giivenlik hakkr), madde 18 (haklara getirilecek kisitlamalarin simirlanmasi) ile
birlikte madde 5 ve Ek Protokol madde 3'iin (serbest se¢im hakki) ihlal edildigi sonucuna varmistir.

Mahkeme. Demirtas'in tutuklulugunun "cogulculugu bastirmak ve demokratik toplum kavraminn
oziinde yer alan sivasi taritgma dzgiirlugiinii stmirlamak yoniinde ortiilii bir amag izledigine"” ve bireysel
onlemler alinarak Tirkive Hiikiimeti'nin "Demirtasin derhal saliverilmesi icin gerekli tiim tedbirleri
almasina” Karar vermistir.

Karar kapsaminda, Selahattin Demirtag'in tutuklulugunun devam ettirilmesinin ihlalleri stirdiirecegini
ve Tiirkive'nin Sézlesmenin 46/1. maddesi uyarinca Mahkeme'nin kararina uyma yikimlaltgiini ihlal
edecegini belirtmistir. (Paragrat 442).

Tiirkiye Hiikiimeti bu bildirimin yapildigi tarihe kadar AIHM kararinda yer alan bireysel dnlemler
uygulamamstir. Eski milletvekili ve muhalif Halklarin Demokratik Partisi'nin (HDP) eski Es Genel
Baskani Selahattin Demirtas, halen Edirne F Tipi Cezaevi'nde tutulmaktadir.

Divarbakir Barosu'nun bu bildirimi, 22 Arahk 2020 tarihli AIHM Biiyiik Daire kararindan sonra,
Demirtas hakkinda diizenlenen 30 Aralik 2020 tarihli yen: iddianamede dahil olmak tizere. gerek bu
yargilama gerekse ayni suglamalarla devam etmekte olan dava siireclerine iliskin hukuki gelismelere
iliskin bilgilendirmeyi kapsamaktadir.

Ankara 19 ve 22, Agir Ceza Mahkemelerince, AIHM karari goz ardi1 ederek Demirtas'in tutuklulugunun
siirdiiriilmesine karar verilmistir. Bu konuda, Ankara 22. Agir Ceza Mahkemesi. 30 Aralik 2020
tarihinde Demirtas ve diger 107 sanik hakkinda Ankara Cumhuriyet Bassavcilifi tarafindan diizenlenen
3.500 sayfalik iddianameyi kabul etmigtir. Ankara 19. Agir Ceza Mahkemesince. 22. Agir Ceza
Mahkemesi'nde acilan dava ile hukuki ve fiili irtibat bulundugu gerekgesiyle birlestirme karari
verilmistir.

iddianamede 6-8 Ekim 2014 tarihleri arasinda gergeklesen olaylar neticesinde Tiirkiye genelinde 32 1lde
37 kisinin &limiiyle sonuglanan protestolarin sorumlusunun HDP Es Genel Baskanlari ve MYK
tiyelerinin oldugu belirtilmis, ayrica devletin birligini ve iilkenin biitiinliiglinii bozma, 6ldiirme, hirsizlik
ve mala zarar verme de dahil olmak iizere 30 farkli sugla itham edilmis. Demirtagn kendisine ve
partisine ait siyasi gériisleri sosyal medyada ve halka acik konusmalarinda paylagsmak yolu ile bu suglari
isledigini one stirtilmistir.

Diyarbakir Barosu, Demirtag'in devam eden tutuklulugunun temelini olusturan Ankara C umhuriyet
Bassaveiligimin yeni iddianamesinin, Bilyiik Daire'nin Demirtas'in tutuklulugu igin yetersiz dayanaklar
olarak gordiigii ayni olaylara ve verilere dayandigini gozlemlemektedir. Buyik Daire kararinda buna
iliskin, "basvuranin 6-8 Ekim 2014 dénemini ilgilendiren 'eylem ve olaylarin' yeni bir hukuki
vasiflandirmasina bagh olarak [20 Eyliil 2019'da] tutuklandigini, bu eylem ve olaylarin ayni zamanda.
basvuruda ileri siiriilen ve 2 Eyliil 2019 tarihinde sona eren 6zgiirliikten yoksun birakilma halinin
dayanaklarinin bir kismini olusturdugunu” tespit etmistir. (Paragraf 441) Bu nedenle Mahkeme,



Demirtas'in 4 Kasim 2016'dan baslayip 2 Eyliil 2019'a kadar siiren tutuklulugu ile 20 Eyliil 2019'da
baslayarak halen devam eden tutuklulugu arasinda bir devamlilik tespit etmis ve 20 Eylal tarihli
tutuklama kararim "tutukluga geri déndiiriilme" (return to pre-trial detention) olarak tanimlamistir.

Yeni iddianamede, Demirtas aleyhine delil olarak Ankara 19. Agir Ceza Mahkemesi'nde devam eden
davada da delil gosterilen aym sosyal medya paylasimlarina dayamlmaktadir. Ancak Biiylik Daire
tarafindan bu delillerin siddet ¢agrisi olarak yorumlanamayacag tespit edilmistir. (Paragrat 327).

Divarbakir Barosu, Biiyiik Daire kararinin Demirtas'in devam eden tutuklulugunu tamamen kapsadigini
ve haklarinin ihlal edilmeye devam edildigini belirtmektedir.

GIRIS

1) Diyarbakir Barosu, Bakanlar Komitesi tarafindan denetlenen Demirtas/Tirkiye Kkararinin
uygulanmasi icin Tiirkive'deki yasama ve yargi durumuna iligkin “Kararlarin infazinin ve dostane
coziim kosullarinin denetimine iliskin Bakanlar Komitesi Tiiziigli"niin 9(2) sayili Kurah kapsamindaki
gzlemlerini ve tavsiyelerini sunmaktadir.

2) Tiirkiye’de Barolar 1136 sayih Avukatlik Kanunu kapsaminda kurulmus olup tyelerinin
tamami avukatlardan olusan kamu kurumu niteliginde bir meslek orgiitiidiir. Yasalarin bir meslek
kurulusu olarak kendilerine yiikledigi gérevlerin yaninda, yargi sisteminin bir par¢asi olarak avukatlarin
kurumsal orgiitii niteligindedir ve hukukun gelismesine katkida bulunurlar. Barolar, 1136 savili
Avukathk Kanunu'nun 76. Maddesinde "avukathk meslegini gelistirmek. meslek mensuplarinin
biribirleri ve is sahipleri ile olan iliskilerinde diiriistliigii ve giiveni saglamak. meslek diizenini, ahlakini,
sayginh@ini, hukukun dstiinliigiini, insan haklarim savunmak ve korumak. avukatlarin ortak
ihtiyaclarim karsilamak amaciyla tim c¢alismalar ydriiten, tizel kisiligi bulunan. ¢alismalarini
demokratik ilkelere gore siirdiiren kamu kurumu niteliginde meslek kurulusu" olarak tammlanmistir.
Ayni Yasanin 95. maddesi de Baro Yonetim Kurulu'nun 'hukukun dstiinligiinii ve insan haklarini
savunmak. korumak ve bu kavramlara islerlik kazandirmakla' gérevli oldugu belirtilmistir.

3) Diyarbakir Barosu, hak ihlallerinin olduk¢a yogun oldugu bir bdlgede olmasi nedeni ile
hukuksal destek icin kurdugu merkezlerle sahada izleme ve raporlama faaliyetlerini siirdiiren bir
barodur. Diyarbakir Barosu 1927 yilinda kurulmustur. Baroya kayith avukat sayist 2100 olup.
Tiirkive’de kayith avukat sayisi agisindan 12. Siradadir. Bagvurucu Selahattin DEMIRTAS,
Diyarbakir Barosuna 905 sicil numarasina kayith bir avukattir.

4) Diyarbakir Barosu bireylerin ve birey gruplarinin ulusal veya uluslararasi otoriteler nedeniyle
karsilastiklari hukuki sorunlar ve hak ihlalleriyle ilgili aragtirmalar yapan, “insan hak ve dzgtrltiklerin™
gelistirmeyi amaglayan, ulusal ve uluslararasi tiim mesru hak arama yollarini en etkin sekilde kullanan,
her tiirlii ayrimcihi@a ve hak ihlaline kargi miicadele eden ve yasanan hak ihlallerini belgeleven.
raporlayan. ulusal ve uluslararasi mekanizmalarda savunuculugunu yapan hiikiimet dis1 bagimsiz bir
sivil toplum &rgiitiidiir.

5) Diyarbakir Barosu’nun bildirimi; Tirkiye'nin, AIHM Biivikk Dairesi'nin  Selahattin
Demirtas/Tiirkiye (No. 2) kararim uygulamak i¢in almasi gereken bireysel onlemlere. dzellikle
Selahattin Demirtas'in derhal serbest birakilmasinin saglanmasina ve ayni suclamalarla yargilamasi
devam eden siyasetciler agisindan yapisal sorunlarin ¢dziimii noktasinda genel onlemlere
odaklanmaktadir. Bu baglamda, AIHM kararimin neden Demirtas'in Edirne F Tipi Cezaevindeki meveut
tutuklulugunun tamamini kapsadigini agiklamaktadir.

6) Bildirimde I béliim, 22 Aralik 2020 tarihli Biiviikk Daire kararmin bireysel onlemlerin
uygulanmasiyla ilgili temel bulgularinin altin1 ¢gizmektedir. IL. boliim, hiikiimetin Buiyiik Daire kararina
karsi aldig1 tutumu ele almaktadir. IT1. boliim, Bakanlar Komitesinin dikkatini. Tiirkive'nin Selahattin
Demirtas Biiyiik Daire kararinin agik hiilkmiine ragmen derhal serbest birakmayi1 reddederek
yiikiimliiliiklerine aykiri davranmasina gekmekte, Demirtag™in tutuklulugunun devamina iliskin verilen
yerel mahkeme Kararlarina ve 6-8 Ekim 2014 olaylan ile ilgili olarak Ankara Cumhuriyet Bagsavcilig
tarafindan diizenlenen 30 Aralik 2020 tarihli iddianameye iliskin bir analiz sunmaktadir. IV. bdliim,
Tiirkiye'nin belirli kisilerin tutuklulugunu saglamak igin ceza yargilamasin kétiiye kullanmasi yapisal
sorununu buna dair AIHM'in degerlendirmeleri 1siginda incelemektedir. V. boliimii, Diyarbakir



Barosu’nun Bakanlar Komitesine AIHM’in Demirtas kararimin icrasinin denetimi siirecine dair
tavsiyelerine yver vermektedir.

I11. Acil Bireysel Onlemlerin Uygulanmamasi: Selahattin Demirtas'in Devam Eden Tutuklulugu

7) Diyarbakir Barosu, Tiirkiye'nin en {ist diizey kamu gorevlileri tarafindan AIHM kararina verilen
tepkilerin ve AIHM kararlarinin baglayict olmadigi ya da AIHM kararinin Demirtas'm mevcut
tutuklulugu icin gecerli olmadig! yoniindeki argiimanlarin, Demirtas'a yonelik yargilamalari yiiriiten
yargl makamlar iizerinde hukuka aykir1 bir baski veya etki olusturdugunu ve olusturmaya devam
ettigini bildirmektedirler.

~ Ankara 22. Agir Ceza Mahkemesi 2021/6 esas sayili yargilama
8) 30 Aralik 2020'de Ankara Cumhuriyet Bassavciligi, 6-8 Ekim 2014 olaylarina miidahil olmakla
suclanan Demirtas ile aralarinda eski HDP milletvekilleri de bulunan 107 kisi hakkinda yeni bir
iddianame diizenlemis, yargilama Ankara 22. Agir Ceza Mahkemesi oniinde 2021/6 esas kapsaminda
devam etmektedir. Ankara 22. Agir Ceza Mahkemesince devam eden yargi siirecinde, AIHM nin
derhal saliverilmeye dair ihlal kararmin geregi yerine getirilmeverek baglayici mahkeme kararinin
aksine Demirtas’in tutuklu yargilanmasina devam edilmektedir.
9) Diyarbakir Barosu Demirtas'in devam eden tutuklulugunun dayanagini olusturan Ankara 22.
Agir Ceza Mahkemesi'nin 2021/6 esas sayili davasi ve yargilamasimin Selahattin Demirtas/Tiirkive
(No. 2) kararinda Biiyilk Daire tarafindan ele alinan aymi gergekler ve olaylarin yeniden
vasiflandirilmasi niteliginde oldugunu gozlemlemektedir. Bu nedenle, devam eden tutukluluk ile
Mahkeme tarafindan da tespit edildigi gibi Demirtas’in haklarinin ihlali siirdiirtilmektedir.

» Suclamalar:

10. Ankara Cumhuriyet Bassavciligi'nin 6-8 Ekim 2014 olaylariyla ilgili oldugu iddia edilen 30 Aralik
2020 tarihli iddianamesi 7 Ocak 2021'de Ankara 22. Agir Ceza Mahkemesi tarafindan kabul edilmistir.
Yargilama 2021/6 sayili esas kapsaminda devam etmektedir. Iddianamede. Demirtas'a, bazilarina
asagida yer verilen 30 farkli sug isnat edilmektedir:

« Devletin birligini ve iilke biitlinliigiinii bozmak (Tiirk Ceza Kanunu'nun 302. maddesi):

» Kasten dldiirme (37 kez) (Tiirk Ceza Kanunu'nun 82. maddesi);

+ Kasten dldiirmeye tesebbiis (31 kez) (Tiirk Ceza Kanunu'nun 82. maddesi. 35/1. maddesi):
« Nitelikli yagma (24 kez) (Tiirk Ceza Kanunu'nun 149. maddesi);

« Mala zarar verme (1750 kez) (Tiirk Ceza Kanunu'nun 151/1. maddesi); ve

« Mala zarar verme sucunun kamu kurum ve kuruluslarina ait. kamu hizmetine tahsis edilmis veya
kamunun yararlanmasina ayrilmis esya hakkinda islenmesi (1060 kez) (Tiirk Ceza Kanunu madde

152/1/a)

11. iddianame, Demirtas'in kendisinin ve partisinin siyasi gorislerini sosyal medyada ve halka agik
konusmalarinda paylasmakla tiim bu iddia edilen suglari isledigi seklindeki hukuksuz bir temel tizerine
kurulmustur. Biiyiik Daire s6z konusu konusmalarin ifade 6zgiirliigii kapsaminda korundugunu tespit
etmistir. Demirtas, asirt uzun ve genis kapsaml bir iddianame ile siyasi ifadeleri vasitasiyla 6-8 Ekim
2014 tarihleri arasinda Tiirkiye genelinde 32 farkh sehirde gergeklesen protestolart organize ettigi
iddiasiyla bu protestolar sirasinda islendigi iddia edilen tiim suglardan sorumlu olmakla suglanmistir.
Buna dayanarak savecilik, Demirtas'i 6-8 Ekim 2014 tarihli olaylar sirasinda islendigi iddia edilen biitiin
suglarla itham etmistir ve Demirtag'n PKK (Kiirdistan Isci Partisi)/KCK'nin (Kiirdistan Topluluklar
Birligi) onde gelen bir iiyesi oldugunu ve orgiit tarafindan islenen herhangi bir sugtan sorumlu tutulmasi
gerektigini savunmaktadir.

» Biiyiik Daire'nin ayni olaylar ve olgular hakkindaki bulgulari isiginda iddianamenin ceza
hukuku prensipleri baglaminda degerlendirilmesi:



12. iddianame. Biiyiik Daire'nin kararinda Demirtas'in tutuklulugunu hakli hale getirmede yetersiz
buldugu aym belirsiz iddia ve vakalara dayanmaktadir. Iddianame, Demirtag'in yasadigi herhangi bir
eylemle ilgili bagina iliskin somut bir delil igermemekte ve Demirtas'in devam eden tutukluluguna
makul bir gerek¢e sunmamaktadir. Biiyiik Daire'nin agik tespitleri ve Tiirkiye'nin AIHM Kararlarini
verine getirme yiktumliiliigi ile de agik¢a ¢elismektedir.

13. AIHM'nin kararinda belirttigi gibi, 6nemli bir politikactyr bu kadar ciddi suglarla itham eden
iddianame son derece “zayif kanitlara” dayanmaktadir. 11k olarak, savciligin suglamalarmin gergek
temeli. Demirtas'in sivasi lider olarak vaptigi halka agik konusmalar ile HDP Merkez Yiirlitme Kurulu
adina Twitter'da paylastigi bir dizi sosyal medya mesajidir. Iddianameni temeli, Biiyiik Daire'nin
Demirtas'in siyasi ifadelerine dayanarak tutuklanmasmin ve yargilanmasimin Soézlesme ile korunan
haklarinin ihlali niteliginde oldugu tespitine ragmen karsin ayni su¢lamalarda bulunulmaktadir.

14. Bilyiik Daire, Demirtas'a yénelik yasadigi drgiit sugu isnatlarinin, bu davada yorumlanip uygulandig
sekliyle. "ongoriilebilir" olmadigimi, "bu degerlendirmenin bagvuranin konugmalarma iliskin
suclamalara da esit sekilde uygulanabilece@ini" ve "ikinci en biiylik muhalefet partisinin es genel
baskant olan basvuranin bu ifadelerinin tutuklanmasinin dayanadi olmasi gereken makul stipheyi
olusturmadigi” tespitlerinde bulunmustur (paragraf 337). Bu agik tespitlere ragmen, yargi makamlarinca
Bilviik Daire'nin ulastigi sonuglari gérmezden gelerek Demirtas’t belirli siyasi konugmalar yolu ile
yasadisi Orgiit liye/yoneticisi olarak hareket ettigi, 6-8 Ekim 2014 tarihli olaylar gerekge gosterilerek
Tiirk Ceza Kanunu'nun 302. maddesi uyarinca yeni iddianame ile bir kez daha suglamaktadir.

15. Mahkeme, Demirtas’in "6-8 Ekim 2014 dénemini ilgilendiren "eylem ve olaylarin” yeni bir hukuki
vasiflandirmasina bagh olarak [20 Eyliil 2019'da] tutuklandigim, bu eylem ve olaylarin ayni zamanda.
basvuruda ileri siiriilen ve 2 Eyliil 2019 tarihinde sona eren zgiirliikten yoksun birakilma halinin
dayanaklarinin bir kismini olusturdugunu” tespit etmistir (paragraf 441). Mahkemeye gore. Selahattin
Demirtas'in 20 Eyliil 2019 tarihinde tutukluk haline geri déndiiriilmesi, daha dnce Biiyiik Daire dniinde
incelenenlerin disindaki su¢ iddialarimi arastirmak igin baslatilan yeni veya farkh bir sorusturmaya
dayanmamaktadir.

16. iddianamede ver alan ve asagida bazilar incelenen olaylar ve deliller, Bilylik Daire’nin
iddianamenin ayni olaylari kapsadigi yéniindeki tespitlerini dogrulamaktadir:

a. 6 Ekim 2014'te HDP'nin resmi Twitter hesabi @Hdpgenelmerkezi'nde paylasilan ISID kusatmasina
kars1 Kobane halkiyla dayanisma ¢agrisinda bulunan ve halki protesto etmeye ¢agiran Ug sosyval medya
mesajl. yerel mahkemeler tarafindan bagvuranin ilk tutuklamasimin dayanagi oldugundan Biiviik Daire
kararinda incelenmistir. Biiyiik Daire, bu ¢agrilarin siddet ¢agrisi olarak yorumlanamayacagina karar
vermistir (paragraf 327). Yeni iddianamede bu sosyal medya paylagimlari, Biiyiik Daire'nin tespitlerine
ve paylasimlarla ilgili Demirtas'a yonelik suglamalara bir kez daha esas alinmistir.

b. iddianamede ayrica iddia konusu suglarin delili olarak Demirtag'in 6-8 Ekim 2014 olaylari hakkindaki
goriislerini dile getirdigi bazi siyasi ifadeler de yer almaktadir. Biiyiik Daire bu ifadeler arasindan
Demirtas'in 13 Ekim 2014 tarihinde yaptign konusmalarin siyasi ifade oOzgiirligii kapsaminda
korundugunu tespit etmistir.

¢. Iddianame Demirtas'in 6-8 Ekim 2014 tarihleri arasindaki olaylarla ilgili olmayan sivasi ifadelerini
de suc isnadinin delili olarak sunmustur. 2012 - 2013 ve 2015 - 2019 wvillar1 arasinda yapilan bu
konusmalar hiitkiimetin Kiirt meselesiyle ilgili politikalarini elestiren ifadeler icermektedir. Biiyiik Daire
kararinda. Demirtas'in Kiirt sorunu, 6z-yonetim ve dzerklik ile ilgili benzer ifadelerini incelemistir
(paragraf 45-47 ve 50). Mahkeme, bu ifadelerin de "teror ogretisini yayma, saldin failine 6vgii.
saldirinin kurbanlarimin asagilanmasi, terdr orgiitiine finansman ¢adnsi ya da benzer bir faalivet
niteliginde olmadigina" ve Demirtag’in "tutuklulugunu hakli kilan baska gerekgeler ve kanitlar Gne
siiriilmedikce bu konusmalarin tarafsiz bir gdzlemciyi basvuranin tutuklanmasinin nedeninin bazi
suclar islemis olabilecegine ikna etmeyecegine" karar vermistir (paragraf 328).

17. iddianame Demirtas'in s6z konusu konusmalarinin yasama dokunulmazhi@i kapsaminda olup
olmadigi konusunda sessiz kalmaktadir. Bu &nemli konuda, Biiyiik Daire, ulusal makamlarin
"basvuranin suglanmasina ve tutuklanmasina konu ifadelerin Anayasanin 83. Maddesinde ver alan
yasama dokunulmazligi kapsaminda olup olmadig konusunda" vyargisal denetim yapma usul
yitktiimliiliigiiniin bulundugunu vurgulamistir(paragraf261).



18. Biiyiik Daire kararinda da belirtildigi gibi, Demirtas Meclis'te 9 Ekim 2014'te (paragraf 26)ve28
Temmuz 2015'te (paragraf 36) 6-8 Ekim 2014 olaylar ile ilgili,11 Ekim 2011'de (paragrat 28) ¢6zim
siireci ve Abdullah OCALAN ile ilgili, 22 Aralik 2015 (paragraf 46) ve 12 Ocak 2016'da (paragraf
50)6zy6netim, dzerklik ve direnisle ilgili, 9 Subat 2016 (paragraf 51), 23 Subat 2016 (paragraf 52) ve 4
Ekim 2016'da (paragraf 54) Kiirt sorunu ve direnisi ile ilgili)benzer agiklamalarda bulunmustur.
Divarbakir Barosu ikinci iddianamede Demirtas'a yoneltilen suglamalarin Meclis'te ifade edilenlere
benzer ifadelere dayandigim g6z oOniinde bulundurarak, yargi makamlarimin ifadelerin yasama
dokunulmazhg kapsaminda korunup korunmadig konusunda bir degerlendirme yapma yiikimliligi
oldugunu bildirmektedir (bkz. paragrat 263).

19. AIHM.Selahattin Demirtas/Tiirkive(No. 2) kararinda, soz konusu iddianamenin ve Demirtas'in
devam eden tutuklulugunun temelini olusturan olgulari incelemistir. Iddia konusu fiiller farkh sekilde
vasiflandirilsa da, Mahkeme tarafindan dogrulandigi gibi, 6-8 Ekim2014 dénemine iligskin “eylemler ve
olaylar", Demirtas'in 2 Eyliil 2019'da sona eren ve Sozlesmeyi ihlal ettigi tespit edilen tutuklulugunun
davanaklarinin bir parg¢asini olusturmaktadir. Yukaridaki aciklamalar 1s1i@inda, Diyarbakir Barosu,
Biiyiik Daire'nin ulastigi sonuglara uygun olarak, Tiirkiye makamlarinin, Demirtag'in 6zgiirliik hakkini
etkisiz hale getirmek i¢in “daha 6nce tutuklulugu hakh ¢ikarmak igin yetersiz kabul edilen verileri
hukuken yeniden vasiflandirarak yeni bir ceza sorusturmasi baslattiklarini™ degerlendirmektedir. Sonug
olarak. Demirtas'in devam eden tutuklulugu, Biiyiik Daire tarafindan tespit edilen ihlallerin bir devami
niteligindedir (paragrat 440).

20. Ankara 22. Agr Ceza Mahkemesi'nin ara karari, AIHM kararinin mevcut tutukluluga
uygulanamayacaginit ileri siirerek Demirtas'in tutuklulugunun siirdiiriilmesinin  hakl oldugunu
savunmustur. Agir Ceza Mahkemesine gore, AIHM kararinin 63. paragrafinda farkli yargi makamlari
tarafindan Demirtas aleyhine yiriitillen g¢ok sayida ceza yargilamasina atifta bulunmus ve kendi
oniindeki basvurunun Diyarbakir Cumhuriyet Bassavciligi tarafindan Selahattin Demirtas hakkinda
hazirlanan sorusturmayla ilgili oldugunu belirtmistir. Buna dayanarak, yerel mahkeme AITHM kararinin
Demirtas'in 4 Kasim 2016'da baslayan ve 2 Eyliil 2019'a kadar devam eden “ilk tutuklulugu™ ile ilgili
oldugunu iddia etmektedir. Bu sekilde Ankara 22. Agir Ceza Mahkemesi, AIHM Kararinin yalnizca 63.
paragrafina -kararin sonraki paragraflarindaki degerlendirmelerinden bahsetmeksizin- atifla. AlHM
kararmin basvuranin 20 Eyliil 2019'da baslayan ve devam eden "ikinci tutukluluguna®
uygulanamayacagini ileri stirmistir.

21. Hiikiimet. Selahattin Demirtas/Tiirkive (No. 2) kararinin icrasi hakkinda Bakanlar Komitesi'ne
yaptigi bildirimde de Ankara 22. Agir Ceza Mahkemesi'nin gerekgesini yansitmaktadir. Hitktimet, Agir
Ceza Mahkemesi'nin tespitlerini 6zetledikten sonra, Demirtas aleyhine verilen iki ayr tutuklama
kararimin bulundugunu, Selahattin Demirtas/Tiirkive (No. 2) kararinin icrasi siirecinin kapsaminin 4
Kasim 2016 ile 7 Aralik 2018 arasi ile simirli oldugunu iddia etmektedir.

22. Ankara 22. Agir Ceza Mahkemesi karari ve Hiikiimetin bildirimi, AIHM'in Demirtas'in 20 Eyliil
2019'da tutuklanmasinin ayri bir tutuklama degil, ashinda ayni "tutukluluk haline geri dondiirme"
oldugu ve "Ankara Cumhuriyet Bagsavciligi'nin ceza sorusturmasinin halihazirda tutuklu bulunan
basvuran hakkinda Ankara 19. Agir Ceza Mahkemesi'nde yiiriiyen davanin temelini olusturan
delillerin bir kismina dayah oldugu" tespitlerini gormezden gelmektedir. Oysaki. AIHM. Demirtas'in
tutuklulugunun, aym olgulara dayandigini, aralarinda 18 giinliik bir zaman olmasina ragmen iki ayri ve
birbirinden bagimsiz tutukluluk olarak degil, bir biitiin olarak anlagiimasi gerektigini degerlendirmistir.
AIHM., bu kapsamda Demirtas'in 2 Eyliil 2019'da serbest birakilmasi kararindan 18 giin sonra tekrar
tutuklanmasina iliskin karar1 yeni bir tutukluluk olarak gérmemistir, ¢linkii AIHM tarafindan yetersiz
bulunan tutuklama gerekceleri Demirtas'in daha 6nce tutuklandig ve hala yargilandigr dava ile ay midur.
Bu nedenle AIHM. iki tutukluluk dénemi arasindaki siirekliligi vurgulayarak “tutukluluk haline geri
déndiirme” terimini kullanmistir. Diyarbakir Barosu, AIHM'nin “tutukluluk haline geri dondiirme”
terimini actk oldugunu ve Demirtas’in devam eden tutuklulugunun Sézlesmenin 5. maddesinin ihlalinin
devam eden niteligine dair higbir siiphe birakmadigini diistinmektedirler.

23. Ankara 22. Agir Ceza Mahkemesi tarafindan devam eden yarg siirecinde. bir kisim saniklarin
savunmalari alinmis, gerek tutukluluk incelemesi gerekse durusmalar neticesinde alinan ara kararlarla
Demirtas'in tutuklulugunu uzatma kararlari verilmistir.

24. AIHM Kkararinin bu sekilde bireysel 6nlemler agisindan uygulanmamasi, Demirtas'in haklarinin
ihlalinin stirdiiriilmesinin yani sira hiikiimetin Sézlesmenin 46/1. maddesi uyarinca Mahkeme kararina
uyma yiikiimliiliigiiniin ihlal ettigini gdstermektedir (paragraf 442).




V. Tiirkiye'de Ceza Yargilamasinin Kotiiye Kullanmilmasi Yapisal Sorununun Bir Yansimasi
olarak AIHM'in Demirtas karan

25. Biiyiik Daire, kararinda Selahattin Demirtas'in derhal serbest birakilmasi talimati vermistir. Bunun
vani sira, kararda yer alan gerekcelerden anlasildign {izere Mahkeme Tiirkive'de ceza yargilamasinin
kotiiye kullamilmasina iliskin yapisal sorundan, yani siyasi saiklere sahip yargilamalardan ve hukuka
aykirt tutuklamalar ifade etmistir. Selahattin Demirtas'in davasi tekil olmayip. HDP'li ¢ok sayida
siyaset¢i agisindan Kevfi vargi siireclerine maruz birakilmaktadir. Mahkeme ve Komite'ye ulasan ¢ok
sayida diger davada ortaya ¢ikan yapisal bir sorunu ve pratigi yansitmaktadir.

26.Ttirkive'de sivasi amaclar tasivan tutukluluga iliskin bu yinelenen sorunu goz éniinde bulunduran
Biiviik Daire, Selahattin Demirtas/Tiirkiye(no. 2) davasinda hiikiimetin karsit argiimanlarina ragmen:
"Mahkeme, bu nedenle mevcut davada bagvuranin 6-8 Ekim2014 donemini ilgilendiren "evlem ve
olaviarn” yeni bir hukuki vasiflandirmasina bagh olarak tutuklandigim, bu evlem ve olaviarm avni
zamanda, basvuruda ileri siiriilen ve 2 Eylil2019 tarihinde sona eren dzgiirliikten voksun birakilma
halinin davanaklarimn bir kismim olusturdugunu” tespit etmistir. Ozellikle 5. Madde ile birliktel8.
Madde ihlaline iliskin ulasilan tespitler 151ginda, Mahkeme, davali Devlet tarafindan Bakanlar Komitesi
denetimi altinda basvuramn durumuna uvgulanmasi gereken [karara doniik] infaz tedbirlerinin bu
kararmn ulastigr sonuglara ve kararin éziine uygun olmasi gerektigini vurgular. "(Paragraf441)

27. Biiyiik Daire. Demirtas'in davasinda Tirk Ceza Kanunu'nun 314. maddesinin uygulanmasini
incelemistir. Mahkeme, "adli makamlarin, ceza sorusturmasim yiiriiten ve basvurani sugla itham eden
cumhurivet savcilarmmn, ilk ve/veya devam eden tutukluluga karar veren sulh ceza hakimliklerinin,
tutuklulugun devamina karar veren agir ceza mahkemelerinin yargi¢larimn ve son olarak Anavasa
Mahkemesi vargiclarimn, Tiirk Ceza Kanunu'nun 314/1 ve 314/2. maddelerinde yer alan suglar
bakimindan genis bir vorum sekli benimsedikleri” sonucuna ulasmistir. Yargt makamlart tarafindan
“basvuramn hiikiimetin belirli politikalarina iliskin olarak kendi muhalif goriisiinii agiklamast va da
valnmizea Demokratik Toplum Kongresi'ne -yasal bir orgiit- katildigint ifade etmesi basvuran ile silahl
orgiit arasinda aktif bir bagin kuruldugunu kabul etmek i¢in yeterli bulunmugstur.” (Paragrat 278)

28. Mahkeme bu sonuca ulasirken, Venedik Komisyonu'nun Tiirkiye Ceza Kanunu'nun 216. 299, 301
ve 314. maddelerine iliskin goriisiine ve ayni konuda Insan Haklari Komiserinin gozlemlerine atifta
bulunmustur. Mahkemenin kendisi de daha 6nceki bazi kararlarinda Tirkive'nin terdrle miicadele
mevzuatindaki bazi hiikiimlerin Sozlesmenin yasallik standardini karsilamadigi tespitinde bulunmustur.
29. 3713 sayili Terorle miicadele mevzuati, yasallik ilkesine uymamaktadir. S6z konusu hiikiimler,
sozlesme kapsaminda korunan haklarn kullandiklart i¢in  bireyleri cezalandiracak sekilde
vorumlanmaktadir. Tiirkive'nin yargi makamlari halen ifadeleri yoluyla tehlike yarattiklar iddiasiyla
bireyleri ceza yargilamalarina maruz birakmaktadir. Iddianame, 6-8 Ekim 2014 olaylar: sirasinda diger
kisiler tarafindan islendigi iddia edilen her bir eylemden tiim saniklarin dogrudan sorumlu oldugunu
iddia etmektedir. Savcilik., 108 sami@in hepsinin yasadisi Orgiitiin tye/ yoneticisi oldugunu &ne
siirmektedir. Tiirk Ceza Kanunu'nun bu sekilde 6ngériilemez ve mantiksiz sekilde yorumlanmasinin bir
sonucu olarak Demirtas, tweet’ler. agiklamalar ve roportajlarina dayamilarak yasadisi Orgiit
tiye/yvoneticisi olma ve baska isnatlar ile yargilanmaktadir.

30. Diyarbakir Barosu ve AIHM, Demirtas'in derhal serbest birakilmasi karari ile y6n verdigi bireysel
onlemlerin uygulanmamasi durumunda, Hiikiimetin, Demirtas'in davasiyla ilgili olarak S6zlesmenin 5/1
ve 5/3. 10. 18 (5.madde ile birlikte) ve 1 No.lu Ek Protokol'iin 3. maddelerinin ihlallerinin
siirdiiriilmesinden sorumlu oldugu sonucuna varmaktadir.

VI. Bakanlar Komitesine Bireysel Onlemler Konusunda Oneriler
Diyvarbakir Barosu Bakanlar Komitesi'ne usule iliskin konularda su ¢agrilarda bulunmaktadir:

i. Selahattin Demirtas/Tiirkive (No. 2) karar nitelikli denetim prosediirii altinda 1zlenmek izere
siniflandinlmali ve siyasi amaglarla milletvekillerinin tutuklanmasina 6zgii Sozlesmenin 5. ve 18.
maddelerinin ihlalleri baslig: altinda 6ncii dava olarak kabul edilmelidir.

Divarbakir Barosu Bakanlar Komitesi'ne bireysel 6nlemlere iliskin su ¢cagrilarda bulunmaktadir:



ii. AIHM'in kararinin geredi olarak Selahattin Demirtas'in derhal serbest birakilmasi i¢in cagrida
bulunulmali ve Biiyikk Dairenin de tespit ettigi gibi Demirtasin devam eden tutuklulugunun
Mahkeme’nin ihlal tespitinde bulundugu haklarinin ihlalini devam ettirdigi belirtilmelidir.

iii. Biiyik Daire karanimin Selahattin Demirtag'n devam eden tutuklulugunu da kapsadig
vurgulanmahdir. Kararin AIHM tarafindan da deginildigi gibi olgusal ya da yasal dayanaklari ciddi
Slciide benzer olan gelecekte ileri siiriilebilecek suglamalara veya yapilabilecek tutuklamalar da
kapsayvacag vurgulanmalidir.

iv. Biiyiik Daire'nin, Demirtas’'in tutuklanmasinin yolunu agan Anayasa degisikliginin Sozlesmenin
yasallik standardini karsilamadig1 ve degisikligi miiteakiben baglatilan tiim islemlerin hukuka aykin
sayilmas: gerektigi tespiti de dikkate alinarak, anayasa degisikligi ile dokunulmazliginin
kaldirilmasindan sonra Demirtas'a yoneltilen tiim ceza yargilamalarinin durdurulmasi ve dilsiiriilmesi
konusunda ¢agrida bulunulmahdir.

v. Tiirkiye hiikiimetinden, AIHM'in Demirtas'in ifade 6zgiirligiinii kullanmasinin hukuka aykiri sekilde
ona kars: bir sucun delili olarak kullanildig ve Sézlesmenin 5/1. madde ile birlikte 18. maddesinin ihlal
edildigi tespitlerine uygun sekilde Demirtas'in sorusturulmasinda ve tutuklanmasinda bulunan
cogulculugu bastirma ve siyasi tartisma 6zgiirliigiinii simirlama ortiilii amacini tagiyan tim suglamalarin
diisiiriilmesi de dahil olmak iizere, keyfi yarg siire¢lerinin dniine gegmek adina dnleyici yasal tedbirlerin
alinmasi talep edilmelidir.

vi. Bu konu kapsaminda AIHM kararinin yerine getirilmesi igin bir zorunluluk olan “eski hale 1ade'nin
(restitutio ad integrum) Demirtas'a yonelik sivasi faaliyetler ve ifadeler nedeniyle tutuklanma ve
yargilanma bigiminde kendini gdsteren yargisal tehdidin son bulmasini gerektirdigi vurgulanmahdir.
vii. Tirkiye hitkiimetinden, AIHM kararmin gereginin yerine getirilmesi ve adil bir yargilamann
yapilarak, keyfi yarg: siire¢lerinin 6niine ge¢mek adma onleyici tedbirlerin alinmasi gerektig
belirtilmelidir.

viii. Selahattin Demirtas'in devam eden tutuklulugunun AIHM'in nihai kararlarinin baglayici niteligine
iliskin Sozlesmenin 46. maddesini ihlal ettigi ve bunun Tiirkiye aleyhine Sozlesmenin 46/4. maddesini
uygulanabilecegi hatirlatilmahdir.




THE COUNCIL OF EUROPE
COMMITTEE OF MINISTERS

It was decided by the Diyarbakir Bar Association to notify 9.2 regarding the execution process of the
decision of Selahattin DEMIRTAS/Turkey (No. 2) (Application no. 14305/17).

| am attaching the relevant documents.

Yours truly,

Diyarbakir Bar Association
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The Divarbakir Bar Association Committee of Ministers Bylaws are additional observations on
the implementation of the Grand Chamber judgment of 22 December 2020, Selahattin Demirtas
v. Turkey (No. 2) (Application no. 14305/17) pursuant to Rule 9.2.

SUMMARY

In the decision of the European Court of Human Rights dated 22 December 2020 in Selahattin Demirtag
v. Turkey (No.2), European Convention on Human Rights article 10 (freedom of thought and
expression), article 5/1 and article 5/3 (right to freedom and security), article 18 It concluded that there
had been a violation of article 5 (limiting restrictions on rights) and article 3 of the Additional Protocol
(right to free elections).

The court decided that Demirtas's detention "followed the implicit aim of suppressing pluralism and
limiting the freedom of political discussion, which is at the core of the concept of a democratic society".
and that the Turkish Government "to take all necessary measures for the immediate release of Demirtas”
by taking individual measures.

Within the scope of the decision, continuing the detention of Selahattin Demirtas will continue the
violations and Turkey's Article 46/1 of the Convention. stated that it would violate its obligation to
comply with the Court's decision pursuant to Article (Paragraph 442).

The Government of Turkey had not implemented the individual measures in the ECHR decision until
the date of this notification. Selahattin Demirtas, former deputy and former Co-Chair of the opposition
Peoples' Democratic Party (HDP), is still being held in Edirne F Type Prison.

This notification of the Diyarbakir Bar Association includes information regarding the legal
developments regarding both this trial and the ongoing lawsuits on the same charges. including the new
indictment dated 30 December 2020 against Demirtas, following the ECHR Grand Chamber decision
dated 22 December 2020.

The Ankara 19th and 22nd Heavy Penal Courts ignored the ECHR decision and decided to continue the
detention of Demirtas. In this regard. the Ankara 22nd High Criminal Court accepted the 3.500-page
indictment issued by the Ankara Chief Public Prosecutor's Office on 30 December 2020 against
Demirtas and 107 other defendants. The Ankara 19th High Criminal Court decided to merge the lawsuit
filed at the 22nd High Criminal Court on the grounds that there was a legal and tactual connection.

In the indictment, it was stated that HDP Co-Chairs and VQA members were responsible for the protests
that resulted in the deaths of 37 people in 32 provinces as a result of the events that took place between
6-8 October 2014. He was accused of 30 different crimes, and it was claimed that Demirtas committed
these crimes by sharing his and his party's political views on social media and in his public speeches.

The Divarbakir Bar Association observes that the Ankara Chief Public Prosecutor's Office's new
ndictment. which formed the basis for Demirtas's continued detention, is based on the same facts and
data that the Grand Chamber saw as insufficient grounds for Demirtas's detention. In the Grand Chamber
decision. it was stated that "the applicant was detained [on 20 September 2019] due to a new legal
characterization of the 'acts and events' concerning the period of 6-8 October 2014. and that these actions
and events were also stated in the application and on 2 September 2019. found that the deprivation of
liberty which ended constituted part of its basis™. (Paragraph 441) Therefore. the Court determined a
continuity between Demirtas's detention, which started from 4 November 2016 and lasted until 2



September 2019, and his detention starting on 20 September 2019, which is still ongoing. and the
decision of 20 September was "returned to detention". defined as "return to pre-trial detention”.

The new indictment is based on the same social media posts that were cited as evidence in the ongoing
trial at the Ankara 19th High Criminal Court as evidence against Demirtag. However. it was determined
by the Grand Chamber that this evidence could not be interpreted as a call for violence. (Paragraph 327).

Divarbakir Bar Association states that the decision of the Grand Chamber fully covers Demirtas’s
ongoing detention and that his rights continue to be violated.

LOGIN

1) Divarbakir Bar Association presents its observations and recommendations within the scope of Rule
9(2) of the “Statute of the Committee of Ministers on the supervision of the execution of decisions and
friendly settlement conditions™ regarding the legislative and judicial situation in Turkey for the
implementation of the Demirtas v. Turkey decision, which was supervised by the Committee of
Ministers.

2) Bar Associations in Turkey were established within the scope of the Law No. 1136 on Attorneyship
and are a professional organization in the nature of a public institution, whose members are all lawyers.
In addition to the duties imposed on them by the law as a professional organization. they are the
institutional organization of lawyers as a part of the judicial system and contribute to the development
of law. Bar associations, in Article 76 of the Law on Advocacy No. 1136, "to develop the profession of
attorney. to ensure honesty and trust in the relations of the members of the profession with each other
and with the business owners, to defend and protect the professional order. morality. dignity. rule of
law, human rights, and to meet the common needs of lawyers. It is defined as a professional organization
in the nature of a public institution that carries out all the works for the purpose, has a legal personality
and continues its activities according to democratic principles. Article 95 of the same Law states that
the Board of Directors of the Bar Association is responsible for 'defending and protecting the rule of law
and human rights and making these concepts work'.

3) Diyarbakir Bar Association is a bar that continues its monitoring and reporting activities in the field
with the centers it has established for legal support due to the fact that it is in a region where violations
of rights are very intense. Diyarbakir Bar Association was established in 1927. The number of lawyers
registered with the Bar Association is 2100, and it is in the 12th rank in terms of the number of lawyers
registered in Turkey. The applicant, Selahattin DEMIRTAS. is a lawyer registered with the Diyarbakir
Bar Association under registration number 9035.

4) Diyarbakir Bar Association conducts research on legal problems and rights violations faced by
individuals and groups of individuals due to national or international authorities, aims to develop
"human rights and freedoms", uses all national and international legal remedies in the most effective
way, It is an independent non-governmental non-governmental organization that fights against human
rights violations, documents and reports violations of rights. and advocates in national and international
mechanisms.

5) notification of Divarbakir Bar Association; It focuses on the individual measures that Turkey should
take to implement the ECHR Grand Chamber's Selahattin Demirtas v. Turkey (No. 2) decision. in
particular ensuring the immediate release of Selahattin Demirtas and general measures o resolve
structural problems for politicians whose trial continues on the same charges. . In this context, it explains
why the ECHR decision covers all of Demirtas's current detention in Edirne F Type Prison.

6) Section | of the Communication underlines the main findings of the Grand Chamber judgment of 22
December 2020 on the application of individual measures. II. This chapter deals with the government's
response to the Grand Chamber decision. III. This section draws the attention of the Committee of
Ministers to Turkey's violation of its obligations by refusing to release Selahattin Demirtas immediately
despite the clear judgment of the Grand Chamber decision. It provides an analysis of the 30 December
2020 indictment issued by the Attorney General's Office. IV. This section examines the structural
problem of Turkey's abuse of criminal justice in order to secure the detention of certain individuals in



the light of the ECHR's assessments. Section V includes the recommendations of the Diyarbakir Bar
Association to the Committee of Ministers on the process of overseeing the execution of the ECHR's
Demirtas judgment.

I11. Failure to Implement Immediate Individual Measures: Selahattin Demirtas's Continuing
Detention

7) Diyarbakir Bar Association has stated that the reactions given to the ECHR decision by Turkey's top
public officials and the arguments that the ECHR judgments are not binding or that the ECHR judgment
is not valid for Demirtas's current detention are an unlawful act on the judicial authorities conducting
the proceedings against Demirtas. They report that it has created and continues to exert pressure or
influence.

» Ankara 22nd High Criminal Court trial no. 2021/6
8) On December 30, 2020, the Ankara Chief Public Prosecutor's Office issued a new indictment against
Demirtas. who was accused of being involved in the events of 6-8 October 2014, and 107 people.
including former HDP deputies, and the trial continues in front of the Ankara 22nd High Criminal Court
on the basis of 2021/6. is doing. In the ongoing judicial process by the Ankara 22nd High Criminal
Court, Demirtas's detention continues, contrary to the binding court decision, by not complying with the
ECHR's decision regarding immediate release.

9) Diyarbakir Bar Association is a re-characterization of the same facts and events dealt with by the
Grand Chamber in the Selahattin Demirtas v. Turkey (No. 2) decision of the Ankara 22nd High Criminal
Court's case numbered 2021/6, which constitutes the basis for Demirtas's ongoing detention. observes
that. Therefore. the violation of Demirtas's rights continues, as determined by the Court, with his
continued detention.

» Charges:
10. The indictment of the Ankara Chief Public Prosecutor's Office, dated 30 December 2020. allegedly
related to the events of 6-8 October 2014, was accepted by the Ankara 22nd High Criminal Court on 7
January 2021. The trial continues under the principle numbered 2021/6. In the indictment. Demirtas is
charged with 30 different crimes, some of which are listed below:

« Disrupting the unity and territorial integrity of the state (Article 302 of the Turkish Penal Code):

« Willful killing (37 times) (Article 82 of the Turkish Penal Code):

« Attempted murder (31 times) (Article 82 of the Turkish Penal Code, Article 35/1);

« Skilled looting (24 times) (Article 149 of the Turkish Penal Code);

« Damage to property (1750 times) (Article 151/1 of the Turkish Penal Code); and

« The crime of damaging the property is committed against the goods belonging to public institutions
and organizations, allocated for public service or reserved for public use ( 1060 times) (Turkish Penal
Code article 152/1/a)

11. The indictment is based on the unlawful basis that Demirtas committed all these alleged crimes by
sharing his and his party's political views on social media and in his public speeches. The Grand
Chamber found that the speeches in question were protected within the scope of freedom of expression.
Demirtas was accused of being responsible for all crimes alleged to have been committed during these
protests, claiming that he organized the protests that took place in 32 different cities across Turkey
between 6-8 October 2014 through an extremely long and comprehensive indictment. Based on this, the
prosecutor's office accused Demirtag of all crimes allegedly committed during the events of 6-8 October
2014, stating that Demirtas was a prominent member of the PKK (Kurdistan Workers' Party)/KCK
(Kurdistan Communities Union) and that he was committed by the organization. argues that he should
be held responsible for any crime.

» FEvaluation of the indictment in the light of the findings of the Grand Chamber about the
same events and facts in the context of criminal law principles:

The indictment is based on the same vague allegations and facts that the Grand Chamber tound

insufficient to justify Demirtas's detention in its decision. The indictment does not contain any concrete

evidence of Demirtas's ties to any illegal act and does not provide a reasonable justification for



Demirtas's continued detention. It also clearly contradicts the clear determinations of the Grand
Chamber and Turkey's obligation to fulfill the judgments of the ECHR.

12 As the ECHR stated in its decision, the indictment accusing an important politician of such serious
crimes is based on extremely “weak evidence”. First, the real basis for the prosecution's accusations 1s
Demirtas's public speeches as a political leader and a series of social media messages he shared on
Twitter on behalf of the HDP Central Executive Board. Despite the fact that the basis of the indictment
was the Grand Chamber's determination that the arrest and trial of Demirtas based on his political
statements constituted a violation of his rights protected by the Convention, the same charges were
made.

13. The Grand Chamber held that the charges of illegal organization crimes against Demirtas. as
interpreted and applied in this case, were not "foreseeable”. that "this assessment can equally be applied
to the charges relating to the applicant's speeches” and that "the co-chairman of the second largest
opposition party, the applicant's statements did not constitute the reasonable suspicion that should be
the basis for his arrest" (paragraph 337). Despite these clear determinations, the judicial authorities,
ignoring the conclusions reached by the Grand Chamber. and citing the events of 6-8 October 2014 in
which Demirtas acted as a member/director of an illegal organization through certain political speeches.
pursuant to Article 302 of the Turkish Penal Code. once again with the new indictment.

14 The court found that Demirtas was detained [on 20 September 2019] due to a new legal
characterization of the "acts and events" concerning the period of 6-8 October 2014, and that these
actions and events were also alleged in the application and on 2 September 2019. found that deprivation
of liberty which ended constituted part of its foundations™ (paragraph 441). According to the court,
Selahattin Demirtas's return to detention on 20 September 2019 was not based on a new or difterent
investigation launched to investigate allegations of crimes other than those previously examined before
the Grand Chamber.

15 The facts and evidence included in the indictment, some of which are analyzed below. confirm the
findings of the Grand Chamber that the indictment covers the same events:

a. Three social media messages. which were shared on the HDP's official Twitter account
@Hdpgeneralmerkezi on 6 October 2014, calling for solidarity with the people of Kobane against the
ISIS siege and urging the public to protest, were examined by the local courts in the Grand Chamber
judgment as they were the basis for the applicant's initial arrest. The Grand Chamber decided that these
calls could not be interpreted as calls for violence (paragraph 327). In the new indictment, these social
media posts were once again based on the findings of the Grand Chamber and the accusations against

Demirtas regarding the posts.

b. The indictment also includes some political statements in which Demirtas expressed his views on the
avents of 6-8 October 2014 as evidence of the alleged crimes. Among these statements. the Grand
Chamber determined that Demirtas's speeches on 13 October 2014 were protected within the scope of
freedom of political expression.

¢ The indictment also presented Demirtas's political statements that were not related to the events
between 6-8 October 2014 as evidence of the criminal charge. These speeches made between 2012 -
7013 and 2015 - 2019 contain statements criticizing the government's policies regarding the Kurdish
‘<cue. In its decision. the Grand Chamber examined Demirtas's similar statements on the Kurdish
question, self-government and autonomy (paragraphs 45-47 and 50). The Court finds that these
statements "do not have the character of spreading the doctrine of terror, praising the perpetrator of the
attack. humiliating the victims of the attack, calling for financing of a terrorist organization, or any
similar activity" and that these speeches "are not intended to be an impartial observer of the applicant.
unless other erounds and evidence justifying Demirtas's detention are put forward." that the reason for
his arrest might not have convinced him that he might have committed certain crimes” (paragraph 328).

16. The indictment remains silent as to whether Demirtag’s speeches fall within the scope of" his
parliamentary immunity. On this important issue, the Grand Chamber stressed that the national
authorities had a procedural obligation to carry out a judicial review “whether the statements that were



the subject of the applicant's accusation and detention fell within the scope of his parliamentary
immunity under Article 83 of the Constitution™ (paragraph 261).

17. As stated in the 43. Grand Chamber decision, Demirtas reached a resolution in the Assembly on
October 9. 2014 (paragraph 26) and July 28, 2015 (paragraph 36) regarding the events of October 6-8.
2014. on October 11, 2011 (paragraph 28). process and Abdullah OCALAN. on 22 December 2015
(paragraph 46) and 12 January 2016 (paragraph 50), on self-management, autonomy and resistance. on
9 February 2016 (paragraph 51), 23 February 2016 (paragraph 52) and 4 October 2016 He made similar
statements in (paragraph 54) on the Kurdish question and resistance. Considering that the charges
against Demirtas in the second indictment were based on statements similar to those expressed in the
Parliament, the Diyarbakir Bar Association states that the judicial authorities have an obligation to make
an assessment as to whether the statements are protected within the scope of parliamentary immunity
(see paragraph 263).

18. In its decision Selahattin Demirtas v. Turkey (No. 2). the ECHR examined the facts forming the
basis of the indictment and Demirtas's continued detention. Although the alleged acts are characterized
differently, the “acts and events” of 6-8 October 2014, as confirmed by the Court, form part of the basis
of Demirtas's detention, which ended on 2 September 2019 and was found to be in violation of the
Convention. In the light of the above explanations, Diyarbakir Bar Association considers that. in line
with the conclusions reached by the Grand Chamber, the Turkish authorities have “launched a new
criminal investigation by legally re-characterizing data previously deemed insufficient to justify
detention” in order to nullify Demirtas's right to freedom. Demirtag's continued detention is a
continuation of the violations found by the Grand Chamber (paragraph 440).

19. The interim decision of the Ankara 22nd High Criminal Court argued that the continuation of
Demirtas's detention was justified, claiming that the ECHR decision could not be applied to the current
detention. According to the High Criminal Court, in paragraph 63 of the ECHR decision, it referred to
the large number of criminal proceedings brought against Demirtas by different judicial authorities and
stated that the application before it was related to the investigation prepared by the Diyarbakir Chief
Public Prosecutor's Office against Selahattin Demirtas. Based on this, the local court alleges that the
ECHR decision relates to Demirtas's “first detention”, which started on 4 November 2016 and continued
until 2 September 2019. In this way, the Ankara 22nd Heavy Penal Court argued that the ECHR decision
could not be applied to the applicant's "second detention”, which started on 20 September 2019 and
continued. with reference only to paragraph 63 of the ECHR's decision - without mentioning its
evaluations in the next paragraphs of the judgment.

20. The Government also reflects the reasoning of the Ankara 22nd High Criminal Court in its
notification to the Committee of Ministers regarding the execution of the Selahattin Demirtas v. Turkey
(No. 2) decision. After summarizing the findings of the Heavy Penal Court, the Government alleges that
there were two separate arrest warrants against Demirtas, and that the scope of the execution process of
the Selahattin Demirtas v. Turkey (No. 2) decision was limited to between 4 November 2016 and 7
December 2018.

21. The decision of the Ankara 22nd High Criminal Court and the Government's notification., the ECHR
stated that Demirtas's arrest on 20 September 2019 is not a separate arrest, but actually the same "return
to detention" and that "the criminal investigation of the Ankara Chief Public Prosecutor's Office is
currently in detention." It ignores the findings that the case pending before the Ankara 19th High
Criminal Court is based on some of the evidence forming the basis of the case against the applicant.
However. the ECHR considered that Demirtas's detention was based on the same facts and should be
understood as a whole, not as two separate and independent detentions, despite the 18-day period
between them. In this context, the ECHR did not consider the decision regarding the re-arrest of
Demirtas on September 2, 2019, 18 days after his release, as a new detention. because the reasons for
his detention. which were found insufficient by the ECHR, are the same as the case in which Demirtas
was previously arrested and is still on trial. For this reason, the ECHR has used the term “return to
detention”, emphasizing the continuity between the two periods of detention. The Diyarbakir Bar
Association considers that the ECHR is clear on the term “return to detention™ and that Demirtas's



continued detention leaves no doubt as to the continuing nature of the violation of Article 5 of the
Convention.

22. During the ongoing judicial process by the Ankara 22nd High Criminal Court. the defenses of some
of the defendants were taken, and with interim decisions taken as a result of both the detention review
and the hearings, decisions were made to extend Demirtas’s detention.

23. Failure to implement the ECHR decision in terms of individual measures in this way continues the
violation of Demirtas's rights, as well as the government's violation of Article 46/1 of the Convention.
violation of the obligation to comply with the Court's decision pursuant to Article 442 (paragraph 442).

V. Demirtas judgment of the ECHR as a Reflection of the Structural Problem of Abuse of
Criminal Procedure in Turkey

24 Inits decision. the Grand Chamber ordered the immediate release of Selahattin Demirtas. In addition.
as can be understood from the reasons given in the decision, the Court expressed the structural problem
of abuse of criminal justice in Turkey, namely, politically motivated trials and unlawful arrests.
Selahattin Demirtas's case is not singular, and many HDP politicians are subjected to arbitrary judicial
processes. It reflects a structural problem and practice that has arisen in the many other cases that have
reached the Court and the Committee.

25. Having regard to this recurring problem of detention in Turkey for political purposes. the Grand
Chamber. in the case of Selahattin Demirtas v. Turkey (no. 2). despite the government's counter-
arguments: "The Court therefore decided that in the present case the action concerning the applicant's
period of 6-8 October 2014" and the events were "arrested due to a new legal characterization. and these
actions and events also formed part of the grounds for the deprivation of liberty alleged in the
application, which ended on 2 September 2019". Especially with Article 518. In the light of the findings
reached regarding the violation of Articles, the Court emphasizes that the [decision-oriented]
enforcement measures to be applied to the applicant's situation by the respondent State under the
supervision of the Committee of Ministers must be in accordance with the conclusions reached and the
substance of this decision.” (Paragraph 441)

26. The Grand Chamber examined the application of Article 314 of the Turkish Penal Code in Demirtas's
case. The Court held that "the judicial authorities, the public prosecutors who conducted the criminal
investigation and accused the applicant of a crime, the peace judgeships that decided on the tirst and/or
on-going detention, the judges of the high criminal courts that decided on the continuation of the
detention. and finally the judges of the Constitutional Court. It concluded that they adopted a broad
interpretation with regard to the offenses set forth in Articles 314/1 and 314/2". statement was sufficient
to accept that an active link had been established between the applicant and the armed organisation.”
(Paragraph 278)

27. In reaching this conclusion, the Court referred to the opinion of the Venice Commission on Articles
216. 299. 301 and 314 of the Criminal Code of Turkey and the observations of the Human Rights
Commissioner on the same issue. The Court itself has found in some previous judgments that some
provisions in Turkey's anti-terrorism legislation do not meet the Convention’s standard of legality.

28. Anti-terror legislation no. 3713 does not comply with the principle of legality. These provisions are
interpreted to penalize individuals for exercising rights protected under the contract. Turkey's judicial
authorities still expose individuals to criminal proceedings for allegedly creating danger through their
statements. The indictment claims that all defendants are directly responsible for each act allegedly
committed by other persons during the events of 6-8 October 2014. The prosecution claims that all 108
defendants were members/directors of the illegal organisation. As a result of such an unpredictable and
unreasonable interpretation of the Turkish Penal Code, Demirtas is on trial for being a member/director
of an illegal organization and other charges based on his tweets, statements and interviews.

29. Diyarbakir Bar Association and the ECHR, in the event that the individual measures directed by the
decision to immediately release Demirtag are not implemented. the Government's decision regarding



Demirtas's case. 5/1 and 5/3, 10, 18 (together with Article 3) and It concludes that it is responsible tor
continuing violations of Article 3 of Protocol No. 1.

V1. Recommendations to the Committee of Ministers on Individual Measures

The Diyarbakir Bar Association makes the following calls to the Committee of Ministers on
procedural matters:

i The decision of Selahattin Demirtas v. Turkey (No. 2) should be classified for follow-up under the
qualified review procedure and should be accepted as the lead case under the heading of violations of
Articles 5 and 18 of the Convention, specific to the detention of parliamentarians for political purposes.

Diyarbakir Bar Association makes the following calls to the Committee of Ministers regarding
individual measures:

i In accordance with the ECHR's decision, a call should be made for the immediate release ot'Selahattin
Demirtas and it should be stated that Demirtas's continued detention continues the violation of his rights,
which the Court has found to be violated, as the Grand Chamber has found.

iii. It should be emphasized that the Grand Chamber decision also covers the continued detention of
Selahattin Demirtas. It should be emphasized that the decision will also cover future charges or
detentions that may be brought forward, whose factual or legal basis is substantially similar, as
mentioned by the ECHR.

iv. Considering the Grand Chamber's determination that the constitutional amendment that paved the
way for Demirtas's arrest did not meet the standard of legality of the Convention and that all proceedings
initiated following the amendment should be deemed unlawful. a call was made to stop and drop all
criminal proceedings against Demirtas after his immunity was lifted with the constitutional amendment.
must be found.

v. From the Turkish government, it is stated that the ECHR's exercise of Demirtas's freedom of
expression was unlawfully used as evidence of a crime against him and that Article 5/1 of the Convention
was used. It should be requested that preventive legal measures be taken to prevent arbitrary judicial
processes, including the dropping of all charges that had the implicit aim of suppressing pluralism and
limiting the freedom of political discussion in Demirtas's investigation and detention, in accordance with
the findings of a violation of Article 18 along with Article 18.

vi. In this context. it should be emphasized that the 'restitutio ad integrum’, which is a necessity for the
execution of the ECHR decision. requires the end of the judicial threat that manifests itself in the form
of arrest and trial against Demirtas due to his political activities and statements.

vii_ It should be noted that the Turkish government should take preventive measures in order to tfultill
the requirements of the ECHR's decision and to carry out a fair trial and to prevent arbitrary judicial
processes.

viii. Selahattin Demirtas's continued detention violates Article 46 of the Convention regarding the
binding nature of the ECHR's final decisions, and that this violates Article 46/4 of the Convention
against Turkey. It should be noted that the article is applicable.




